Date of Meeting: January 17, 2012

#7
BOARD OF SUPERVISORS
ACTION ITEM
SUBJECT:

Phase II Watershed Implementation Plan (EPA Mandated)

ELECTION DISTRICT: Countywide
CRITICAL ACTION DATE: January 17, 2012
STAFF CONTACT: Alan Brewer, Department of Construction and Waste Management
Randy Williford, Department of General Services
Lewis Rauch, Department of Construction and Waste Management
Richard Pezzullo, Department of General Services
RECOMMENDATIONS:
Staff: Staff recommends that the County send a letter to the Department of Conservation and
Recreation that generally describes 1) County’s existing initiatives that address the required
Chesapeake Bay Total Maximum Daily Load (TMDL) 2) the challenges that prevent the County
from committing to many of the Phase I Watershed Implementation Plan requirements, and 3) the
County’s intent to evaluate local scenarios and strategies through a public stakeholder process.
_______________________________________________________________________________
BACKGROUND:
The Chesapeake Bay Total Maximum Daily Load is a “pollution diet” established in December
2010 by the Environmental Protection Agency (EPA) that is intended to limit the amount of
phosphorous, nitrogen, and sediment entering the Bay from its watershed. The EPA indicates
that the TMDL is required under the Federal Clean Water Act and responds to consent decrees in
Virginia and the District of Columbia from the late 1990’s. Each state with waters draining to
the Bay is required to submit a Watershed Implementation Plan (WIP) which proposes how these
pollution reduction goals will be met. The Virginia Phase I WIP, submitted in November 2010,
identified general strategies in each of several sectors (agriculture, urban, stormwater,
wastewater, and septic systems) for reducing pollution to the prescribed levels. In the second
Phase of the WIP, the EPA expects the state jurisdictions to provide more specific information
that facilitates actions by local partners to control nitrogen, phosphorus and sediment to achieve
the pollution reduction goals as well as milestones that will be used to gauge progress and guide
plan changes.
Initially, the Virginia Department of Conservation and Recreation (DCR) provided Loudoun
County with preliminary data regarding pollution reduction targets for developing the Phase II
WIP. DCR also provided information about certain Loudoun County land uses and existing
pollution control measures that were used in determining current estimated pollution loads.
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In a letter dated June 13, 2011, (See Attachment #1) DCR requested the following information
from Loudoun County:
1. “Current Best Management Practice (BMP) 1 inventory – this information will be used
to update implementation progress data in the Bay model.”
2. “Evaluate the land use/ land cover information included in the EPA Model and
provide more accurate land cover information you may have – this will be of
tremendous assistance in ensuring that the Bay Model revisions made in the future
will more accurately reflect land use information in your locality.”
3. “Review the 2017 and 2025 BMP scenarios provided and develop preferred local
scenarios that meet the reduction goals – identified local BMP scenarios will be
aggregated and incorporated into the Phase II WIP.”
4. “Develop strategies to implement the preferred BMP scenarios – strategies will be
aggregated and used in the development of Virginia’s Phase II WIP.”
5. “Identify any resource needs to implement the strategies and BMP scenarios – this
information will be used in drafting Virginia’s Phase II WIP and developing cost
estimates for the implementation of the WIP.”
At the September 7, 2011 Board of Supervisors meeting, the Board directed staff to provide
DCR with Loudoun County’s existing BMP inventory and land use / land cover information
only. The Board, at that time, chose not to develop strategies and identify associated resource
needs. Staff provided the BMP inventory and land use/land cover information to DCR on
September 29, 2011.
ISSUES:
In a letter dated October 5, 2011 (Attachment #2) from the EPA to the Virginia Secretary of
Natural Resources, the EPA indicated that they do not expect Virginia to express the local area
targets in terms of Chesapeake Bay model inputs or outputs, such as pounds of pollutant
reductions by County. Instead, Virginia could identify actions that localities would take to fulfill
their contribution toward meeting the Chesapeake Bay TMDL allocations.
However, in a letter dated November 9, 2011 (Attachment #3 ), DCR has again requested that
Loudoun County provide local BMP scenarios, strategies to implement the BMP scenarios, and
resource needs to implement the strategies and BMP scenarios. Importantly, DCR also stated
that without local scenarios, the Phase I WIP scenarios would be used as local scenarios. This
could be problematic for the County because some of the Phase I WIP scenarios are not
financially viable, are outside of the County’s authority, or are inconsistent with existing land use
policies and goals. For example, one Phase I WIP scenario for Loudoun County is to replace
3,281 conventional septic systems with de-nitrification systems. De-nitrification systems
provide additional treatment to the wastewater to reduce the amount of total nitrogen that is
discharged into the soil. Loudoun County does not have the authority to require owners to
1

A best management practice (BMP) is defined by the U.S. EPA as “a method that has been determined to be the
most effective, practical means of preventing or reducing pollution from nonpoint sources.”
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replace conventional septic systems with de-nitrification systems.
Another Phase I WIP scenario for Loudoun County is to replace 2,596 acres of alfalfa, hay, and
pasture with tree plantings. Again, Loudoun County does not have the authority to require
owners to plant trees in place of farming activities. In addition, this action would be inconsistent
with the County’s long history of promoting active farming in the rural areas.
DCR provided a Draft Phase II WIP to the EPA on December 15, 2011. The draft document
describes the process Virginia will use for Phase II WIP planning and did not contain
information on local scenarios and strategies to meet local reduction goals. However, in their
November 9, 2011 letter, DCR requests that localities submit local scenarios and strategies by
February 1, 2012. DCR is required to submit its final Phase II WIP to EPA by March 30, 2012.
There is acknowledgement that this is a mandated program which requires compliance; however, it
is not realistic to bring forth scenarios where there is no local authority for administration or
enforcement. Also, staff continues to be very concerned about the impact of providing numeric
scenarios and strategies to DCR without significant stakeholder engagement. Staff is in the process
of developing a work plan to engage stakeholders and provide community outreach concerning the
Phase II WIP. The proposed approach will be to seek the most reasonable and cost effective
strategies as possible.
Staff is concerned that State scenarios have not been provided to localities. State scenarios could
have a significant impact on local pollutant reduction goals. And lastly, staff is concerned about the
use of the EPA’s Chesapeake Bay model output as a basis for determining local pollutant reduction
goals. The EPA acknowledged in their October 5, 2011 letter that there are areas in the Chesapeake
Bay watershed where there are limitations to the application of the Chesapeake Bay model,
including at a finer scale such as the County level.
Based on the information described above, Staff recommends that the County send a letter to the
Department of Conservation and Recreation (Attachment #4) that generally describes 1) the
County’s existing initiatives that address the Chesapeake Bay Total Maximum Daily Load 2) the
challenges that prevent the County from committing to many of the Phase I Watershed
Implementation Plan requirements, and 3) the County’s intent to evaluate local scenarios and
strategies through a public stakeholder process.
FISCAL IMPACT:
Staff believes that the work to develop the scenarios and stakeholder engagement can be done with
existing resources. There may be a need to seek contractual services to assist with the fiscal impact
of various scenarios.
The overall fiscal impact of the Phase II WIP on Loudoun County is unknown at this time.
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ALTERNATIVES:
1. Send the Department of Conservation and Recreation a letter that generally describes 1) the
County’s existing initiatives that address the required Chesapeake Bay Total Maximum
Daily Load 2) the challenges that prevent the County from committing to many of the Phase
I Watershed Implementation Plan requirements, and 3) the County’s intent to evaluate local
scenarios and strategies through a public stakeholder process.
-OR2. Direct staff to not provide any additional information to DCR at this time.

DRAFT MOTIONS:
1.

I move that the Board of Supervisors send the Department of Conservation and Recreation
a letter that generally describes 1) the County’s existing initiatives that address the required
Chesapeake Bay Total Maximum Daily Load 2) the challenges that prevent the County from
committing to many of the Phase I Watershed Implementation Plan requirements, and 3) the
County’s intent to evaluate local scenarios and strategies through a public stakeholder
process.
-OR-

2.

I move that the Board of Supervisors direct staff to not provide any additional information
to DCR at this time.
-OR-

3. I move an alternative motion.
ATTACHMENTS:
1. June 13, 2011 Letter from DCR to Loudoun County
2. October 5, 2011 Letter from EPA to Virginia Secretary of Natural Resources
3. November 9, 2011 Letter from DCR to Loudoun County
4. Draft Letter from Chairman York to DCR in response to Phase II WIP
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ATTACHMENT 4

January 17, 2012
David A. Johnson
Department of Conservation and Recreation
203 Governor Street
Richmond, VA 23219
RE: Phase II Watershed Implementation Plan
Response to Letter Dated November 9, 2011
Dear Mr. Johnson,
On behalf of the Loudoun County Board of Supervisors, I would like to thank-you for your continued
efforts to submit a Phase II Watershed Implementation Plan (Phase II WIP) for Virginia. I would like to
specifically recognize your efforts to resolve problems with the Chesapeake Bay model that the
Environmental Protection Agency (EPA) is using to estimate nutrient loads to the Chesapeake Bay.
Loudoun County is pleased to have this opportunity to provide specific information in support of your
efforts to develop the Phase II WIP.
In response to a request for information from DCR, the County provided DCR with the current BMP
inventory in Loudoun County and land use/land cover information on September 29, 2011. The current
Chesapeake Bay model and DCR database do not include some BMPs and pollution control measures
currently utilized by the County. The County requests that BMPs currently practiced and provided, but
not included in the model, be included in the Chesapeake Bay Model and counted toward meeting the
local Bay goals. Loudoun County recognizes that as the process continues, DCR will continue to work
with EPA on refining the Chesapeake Bay Model. The County is committed to providing the most
accurate information to DCR and therefore intends to provide further updates to the BMP inventory as
they are discovered.
In a letter dated November 9, 2011, DCR requested that Loudoun County provide local BMP scenarios,
strategies to implement the BMP scenarios, and resource needs to implement the strategies and BMP
scenarios. In addition, DCR requested that all scenarios and strategies developed provide a similar level
of treatment to those identified in the Phase I WIP. This was different than previous direction provided
in the June 13, 2011 letter to identify scenarios and strategies based on target pollution loads. DCR also
stated that without local scenarios, the Phase I WIP scenarios would be used as local scenarios.
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The County is currently reviewing scenarios and strategies provided by DCR for Loudoun County based
on the Phase I WIP. Some of the Phase I WIP scenarios are potentially problematic for the County given
that they are not practical, are outside of the County’s authority, or are inconsistent with existing land
use policies and goals. For example, one Phase I WIP scenario for Loudoun County is to replace 3,281
conventional septic systems with de-nitrification systems. Loudoun County does not have the
authority to require owners to replace conventional septic systems with de-nitrifications systems.
Another Phase I WIP scenario for Loudoun County is to replace 2,596 acres of alfalfa, hay, and pasture
with tree plantings. Again, Loudoun County does not have the authority to require owners to plant
trees in place of farming activities. Additionally, this action would be inconsistent with the County’s long
history of promoting active farming in rural areas.
The County recognizes the importance of developing scenarios and strategies in an effort to decrease
pollutants. Due to the magnitude and potential impact to citizens, it is imperative that local scenarios
and strategies be developed with active community engagement. The County is in the process of
developing a work plan to engage stakeholders and provide community outreach concerning the Phase
II WIP. The County believes it is essential to allow adequate time to engage the community and work to
develop scenarios and strategies that are feasible to implement, are within our authority, and meet the
needs of the community.
Loudoun County recognizes that the EPA expects the Phase II WIP to address how Virginia is working
with local partners. To support Virginia’s efforts, Loudoun County staff participated in Department of
Conservation and Recreation (DCR) meetings, webinars, and training sessions. In addition, County staff
participated in meetings hosted by regional organizations including the Northern Virginia Regional
Commission, the Metropolitan Washington Council of Governments, and the Virginia Municipal
Stormwater Association. By participating in these regional efforts, County leadership is both informed
of the Phase II WIP process and is better positioned to provide this information to community leaders
and stakeholders.
In addition to the numerous agricultural, stormwater, and septic system BMP’s provided to DCR in
September 2011, the County has implemented several programmatic initiatives to improve water
quality in the Chesapeake Bay watershed. Some of the more recent initiatives include:
•
•
•
•
•

A local ordinance that requires septic tanks to be pumped every 5 years.
A local ordinance that requires septic tanks to be tested for water tightness at the time of
installation.
A local ordinance that requires alternative onsite sewage systems (AOSS) to be inspected
annually.
A local ordinance that reduced the land disturbance threshold that requires a grading permit
from a 10,000 square feet to 5,000 square feet for all uses and increased the frequency of
erosion and sediment control inspections.
Additional funding for Loudoun Soil and Water Conservation District (LSWCD) livestock exclusion
cost-share program.
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•
•

Additional funding to LSWCD for riparian buffer tree planting on private non-agricultural land.
The County has developed a Comprehensive Watershed Management Program (CWMP) and has
provided funding for a Pilot Watershed Management Plan for the Upper Broad Run Watershed.

Given the limitations of the Chesapeake Bay model, uncertainties of how state initiatives will affect local
pollution reduction goals, the time needed to engage stakeholders and provide community outreach,
and the unknown cost of implementation, the County is not able to present numeric scenarios and
strategies at this time. Although the County understands that DCR intends to use the “default” BMP
scenarios developed in the Phase I WIP, the County reserves the right to make changes to scenarios and
strategies at any time during the Watershed Implementation Plan process. The County is dedicated to
working with DCR during this important process.
Sincerely,

Scott York
Chairman
Loudoun County Board of Supervisors
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